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HOUSE BILL 1136                INDIANA BROKER LIEN LAW

A Broker’s lien is available for any services, including brokerage fees, consulting fees and management fees due under a written agreement, contract or other written instrument signed by the owner/landlord or buyer and tenant AND entered into after June 30, 2006.  It is available for most all commercial properties, but not for unimproved land for single family residential or for sales or leases of homes or condominiums.  

The lien is available to the principal broker and not any other sales agent or other broker.  


The lien attaches to commercial real estate or a leasehold interest in commercial real estate upon recording of a notice of lien in the office of the recorder of the county where the real estate is located for the amount owed is due, provided that except for certain situations below, the lien must be filed before the recording of the deed conveying the real estate to a buyer OR not later than 90 days after the recording of the deed if the principal broker claims fees or commissions from the buyer.  

There is an additional requirement to satisfy the right to pursue a lien as a result of negotiations with the Bankers Association.  If a seller intends not to pay a commission, not later than 10 days before the planned closing of a transaction, the seller must notify the principal broker to whom the seller may owe fees and commissions, and the closing agent, title company or title insurance agent involved in the transaction, by registered or certified mail, return receipt requested, or another means of service permitted under the Indiana Trial Rules, of the date of the closing, the time of the closing, the address of the closing and the name of the closing agent, title company or title insurance agent.  The principal broker must then notify the closing agent, title company or title insurance agent at the address in the notice, of the amount of the fees or commissions owed before the time of closing.  The seller may then certify in writing that notice has been provided to the principal broker and the principal broker received the notice, or the principal broker has been paid in full.  If the principal broker does not attend the closing and the lien has been filed, then the closing may occur free and clear of any claim by the broker against the seller.  Otherwise, the title agent or closer can escrow 110% of the amount of the fee allegedly due and any lien is then released from the property, but the escrow is available to pay the fee after settlement or court action.  

If payments are due in installments subsequent to a sale or lease, then the broker must record a notice of lien not later than 90 days after the date on which the payment is due.  


In the case of a lease or sublease, the notice of lien must be recorded not later than 90 days after the tenant takes possession of the leased premises unless the landlord/owner personally serves on the principal broker written notice of the intended execution of the lease and the notice is served not later than 10 days before the date of the intended execution of the lease, then the broker’s notice of lien must be recorded before the date indicated in the notice.

The statute also provides for future fees or commissions relating to a lease or an option to expand the leased premises, renew or extend the lease or purchase the real estate.  In that situation, the principal broker may record a memorandum of lien at any time after the execution of the lease but still must record a notice of lien no later than 90 days after the occurrence of the condition for which the fees or commissions are claimed.  
Except for certain provisions, an action to foreclose a lien must be commenced not later than one year after the recording of the lien.  
The principal broker must also, not later than 10 days after recording a notice of lien, personally serve, or mail, by registered or certified mail, a copy of the notice of lien to the owner of record of the real estate or to the agent of the owner of record, at the address of the owner stated in the written agreement, contract or other written instrument on which the claim for lien is based.  If the address is not stated, notice shall be sent to the address where real estate tax notices are sent for the real estate.  
A notice of lien must state:  

1.
The name of the claimant;


2.
The name of the owner of the real estate;


3.
The legal description of the real estate;


4.
The amount for which the lien is claimed;


5.
The number of the principal broker’s license;


6.
Contain a statement that the information contained in the notice is true and accurate to the knowledge of the signatory; and

7.
Be signed by the principal broker or a person authorized to sign on behalf of the principal broker and be verified.  

If payment has been made, the principal broker must record a release or satisfaction of the memorandum or lien 10 days after written demand.  If demand is made by the owner, buyer or tenant requiring the broker to file suit or answer in a pending suit, the principal broker must file the suit or answer not later than 30 days after service or lose the right to pursue the action.  The statute provides for reasonable attorney fees, costs and prejudgment interest to the prevailing party.  There is also a provision that if a party violates the notice and certification described in paragraph 4 above, the party may bring a suit for actual damages, costs for the action and reasonable attorney fees, and if the certification was fraudulent, the court may award damages not to exceed three times the actual damages.  
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